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What is the Residential Real Estate Rule?

|31 CFR 1031.320]

1. In a nutshell: A regulation found in the federal register authorized by the Bank Secrecy
Act (BSA), implemented by the Financial Crimes Enforcement Network (FinCEN)
conceived as a streamlined form of Suspicious Activity Reporting (SAR) for “financial
institutions” that are “persons involved in real estate closings and settlements”.

. Bank Secrecy Act
. FInCEN
. Suspicious Activity Reporting

. “financial institutions” that are “persons involved in real estate closings and
settlements”

6. FINnCEN's official webpage. https://www.fincen.gov/rre
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Reportable Transters — What they are
131 CFR 1031.320(b)(1)]

« The Rule in a single sentence: “A reportable transfer as defined in paragraph (b) of this
section shall be reported to FinCEN by the reporting person identified in paragraph (c) of
this section.” [31 CFR 1031.320(a)]

 “Except as set forth in paragraph (b)(2) of this section, a reportable transfer is a non-
financed transfer to a transferee entity or transferee trust of an ownership interest in
residential real property.” [31 CFR 1031.320(b)(1)] (emphasis added)




Reportable Transters — What they are not

[31 CFR 1031.320(b)(2)]

A reportable transfer does not include a:
* (i) Grant, transfer, or revocation of an easement;

* (ii) Transfer resulting from the death of an individual, whether pursuant to the terms of a
decedent’s will or the terms of a trust, the operation of law, or by contractual provision;

« (iii) Transfer incident to divorce or dissolution of a marriage or civil union;
» (iv) Transfer to a bankruptcy estate;
* (v) Transfer supervised by a court in the United States;

« (vi) Transfer for no consideration made by an individual, either alone or with the individual’s
spouse, to a trust of which that individual, that individual’s spouse, or both of them, are the
settlor(s) or grantor(s);

« (vii) Transfer to a qualified intermediary for purposes of 26 CFR 1.1031(k)-1; or
« (viii) Transfer for which there is no reporting person.




Non-Financed Transfer
[31 CFR 1031.320(n)(5)]

« The term “non-financed transfer” means a transfer that does not involve an extension of
credit to all transferees that is:
— (i) Secured by the transferred residential real property; and

— (i) Extended by a financial institution that has both an obligation to maintain an anti-money laundering
program and an obligation to report suspicious transactions under this chapter.

It is the absence of financing by a regulated bank that triggers reporting, not the involvement of “hard-
money" or other specific types of financing.



Residential Real Property

[31 CFR 1031.320(b)(1)]

Residential Real Property means:

1. Real property located in the United States that includes a structure designed principally
for occupancy by one to four families;

2. Land in the United States on which the transferee intends to build a structure designed
principally for occupancy by one to four families;

3. A unit designed principally for occupancy by one to four families within a structure on
land located in the United States; and/or

4. A share in a cooperative housing corporation for which the underlying property is
located on land within the United States.




Transteree Entity
131 CFR 1031.320(n)(10)]

(i) Except as set forth in paragraph (n)(10)(ii) of this section, the term “transferee entity” means any person other than a transferee trust or an
individual.
(ii) A transferee entity does not include:
(A) A securities reporting issuer defined in 31 CFR 1010.380(c)(2)(i);
(B) A governmental authority defined in 31 CFR 1010.380(c)(2)(ii);
(C) A bank defined in 31 CFR 1010.380(c)(2)(iii);
(D) A credit union defined in 31 CFR 1010.380(c)(2)(iv);
(E) A depository institution holding company defined in 31 CFR 1010.380(c)(2)(v);
(F) A money service business defined in 31 CFR 1010.380(c)(2)(vi);
(G) A broker or dealer in securities defined in 31 CFR 1010.380(c)(2)(vii);
(H) A securities exchange or clearing agency defined in 31 CFR 1010.380(c)(2)(viii);
(I) Any other Exchange Act registered entity defined in 31 CFR 1010.380(c)(2)(ix);
(J) An insurance company defined in 31 CFR 1010.380(c)(2)(xii);
(K) A State-licensed insurance producer defined in 31 CFR 1010.380(c)(2)(xiii);
(L) A Commodity Exchange Act registered entity defined in 31 CFR 1010.380(c)(2)(xiv);
(M) A public utility defined in 31 CFR 1010.380(c)(2)(xvi);
(N) A financial market utility defined in 31 CFR 1010.380(c)(2)(xvii);

(0) An investment company as defined in section 3(a) of the Investment Company Act of 1940 (15 U.S.C. 80a-3(a)) that is registered with the Securities
and Exchange Commission under section 8 of the Investment Company Act (15 U.S.C. 80a-8); and

(P) Any legal entity controlled or wholly owned, directly or indirectly, by an entity described in paragraphs (n)(10)(ii)(A) through (O) of this section.



Transferee Trust
131 CFR 1031.320(n)(11)]

» (i) Except as set forth in paragraph (n)(11)(ii) of this section, the term “transferee trust” means
any legal arrangement created when a person (generally known as a grantor or settlor) places
assets under the control of a trustee for the benefit of one or more persons (each generally
known as a beneficiary) or for a specified purpose, as well as any legal arrangement similar in
structure or function to the above, whether formed under the laws of the United States or a
foreign jurisdiction.

« Atrustis deemed to be a transferee trust regardless of whether residential real property is
titled in the name of the trust itself or in the name of the trustee in the trustee’'s capacity as the

trustee of the trust.

« (ii) A transferee trust does not include:
— (A) A trust that is a securities reporting issuer defined in 31 CFR 1010.380(c)(2)(i);
— (B) A trust in which the trustee is a securities reporting issuer defined in 31 CFR 1010.380(c)(2)(i);

— (C) A statutory trust; or
— (D) An entity wholly owned by a trust described in paragraphs (n)(11)(ii)(A) through (C) of this section.



Reporting Person

“A reportable transfer as defined in paragraph (b) of this section shall be reported to
FinCEN by the reporting person identified in paragraph (c) of this section.” 31 CFR
1031.320(a).

1. A default Reporting Person is determined by a cascade of roles in 31 CFR
1031.320(c)(1).

2. The default reporting person may enter into an agreement with any other person
described in the cascade to designate such other person as the reporting person with
respect to the reportable transfer. “The person designated by such agreement shall be
treated as the reporting person with respect to the transfer.” 31 CFR 1031.320(c)(4)(i).



Reporting Person Cascade
|31 CFR 1031.320(C)]

(i) The person listed as the closing or settlement agent on the closing or settlement statement for the transfer
(ii) Theferson that prepares the closing or settlement statement for the transfer
|

iii) The person that files with the recordation office the deed or other instrument that transfers ownership of
the residential real property
(iv) The person that underwrites an owner’s title insurance policy for the transferee with respect to the
transferred residential real property, such as a title insurance company
(v) The person that disburses in any form, including from an escrow account, trust account, or
lawyers’ trust account, the greatest amount of funds in connection with the residential real
property transfer
{vi) The person that provides an evaluation of the status of the title
(vii) The person that prepares the deed or, if no deed is involved, any other legal
instrument that transfers ownership of the residential real property, including, with
respect to shares in a cooperative housing corporation, the person who prepares

the stock certificate.

If thgreC}s no person involved in a transaction performing any of these functions, then a report will not be
required.



Designation Agreement
[31 CFR 1031.320(C)(4)]

* (i) The reporting person described in paragraph (c)(1) of this section may enter into an
agreement with any other person described in paragraph (c)(1) of this section to designate
such other person as the reporting person with respect to the reportable transfer. The person
designated by such agreement shall be treated as the reporting person with respect to the
transfer. If reporting persons decide to use designation agreements, a separate agreement is
required for each reportable transfer.

» (ii) A designation agreement shall be in writing, and shall include:
— (A) The date of the agreement;
— (B) The name and address of the transferor;
— (C) The name and address of the transferee entity or transferee trust;
— (D) Information described in in paragraph (g) identifying transferred residential real property;

— (E) The name and address of the person designated through the agreement as the reporting person with respect
to the transfer; and

— (F) The name and address of all other parties to the agreement.



Information to Report - Reporting Person p:
CFR 1031.320(d)]

* The reporting person shall report:
— (1) The full legal name of the reporting person;
— (2) The category of reporting person, as determined in paragraph (c) of this section; and
— (3) The street address that is the reporting person’s principal place of business in the United States.



Information to Report - Transferee Entities
[31 CFR 1031.320(€e)(1)]

(i) The following information for the transferee entity:
— (A) Full legal name;
— (B) Trade name or “doing business as” name, if any;
— (C) Complete current address consisting of:
« (1) The street address that is the transferee entity’s principal place of business; and

 (2) If such principal place of business is not in the United States, the street address of the primary location in the United States where the transferee entity
conducts business, if any; and

— (D) Unique identifying number, if any, consisting of:
« (1) The Internal Revenue Service Taxpayer Identification Number (IRS TIN) of the transferee entity;

 (2) If the transferee entity has not been issued an IRS TIN, a tax identification number for the transferee entity that was issued by a foreign jurisdiction and the
name of such jurisdiction; or

 (3) If the transferee entity has not been issued an IRS TIN or a foreign tax identification number, an entity registration number issued by a foreign jurisdiction
and the name of such jurisdiction;

« (ii) The following information for each beneficial owner of the transferee entity:
— (A) Full legal name;
— (B) Date of birth;
— (C) Complete current residential street address;
— (D) Citizenship; and
— (E) Unique identifying number consisting of:
* (1) AnIRSTIN; or
* (2) Where an IRS TIN has not been issued:

— (i) A tax identification number issued by a foreign jurisdiction and the name of such jurisdiction; or
— (i) The unique identifying number and the issuing jurisdiction from a non-expired passport issued by a foreign government;



Information to Report - Transteree Trusts
[31 CFR 1031.320(e)(2)]

« The following information for the transferee trust:
— (A) Full legal name, such as the full title of the agreement establishing the transferee trust;
— (B) Date the trust instrument was executed,;
— (C) Unique identifying number, if any, consisting of:
. (1) IRS TIN; or
« (2) Where an IRS TIN has not been issued, a tax identification number issued by a foreign jurisdiction and the name of such jurisdiction; and
— (D) Whether the transferee trust is revocable;

« The following information for each trustee that is a legal entity:

— (A) Full legal name;
— (B) Trade name or “doing business as” name, if any;
— (C) Complete current address consisting of:
« (1) The street address that is the trustee’s principal place of business; and

« (2) If such ]principaldplace of business is not in the United States, the street address of the primary location in the United States where the trustee conducts
business, if any; an

— (D) Unique identifying number, if any, consisting of:
« (1) The IRS TIN of the trustee;
* (2) In the case that a trustee has not been issued an IRS TIN, a tax identification number issued by a foreign jurisdiction and the name of such jurisdiction; or

 (3) In the case that a trustee has not been issued an IRS TIN or a foreign tax identification number, an entity registration number issued by a foreign
jurisdiction and the name of such jurisdiction;
— (E) For purposes of this section, an individual trustee of the transferee trust is considered to be a beneficial owner of the trust. As such, information on
individual trustees must be reported in accordance with the requirements set forth in paragraph (e)(2)(iii) of this section;



Information to Report - Transferee Trusts

continued
[31 CFR 1031.320(e)(2)(iii)]

» The following information for each beneficial owner of the transferee trust:
— (A) Full legal name;
— (B) Date of birth;
— (C) Complete current residential street address;
— (D) Citizenship;
— (E) Unique identifying number consisting of:
* (1) AnIRS TIN; or

* (2) Where an IRS TIN has not been issued:

— (i) A tax identification number issued by a foreign jurisdiction and the name of such jurisdiction; or
— (ii) The unique identifying number and the issuing jurisdiction from a non-expired passport issued by a foreign government; and

— (F) The category of beneficial owner,



nformation to Report - Sighing Individual
31 CFR 1031.320(e)(1)(iii) & 31 CFR 1031.320(e)(2) (iv)]

» The following information for each signing individual, if any:

— (A) Full legal name;
— (B) Date of birth;
— (C) Complete current residential street address;
— (D) Unique identifying number consisting of:
* (1) AnIRS TIN; or
* (2) Where an IRS TIN has not been issued:

— (i) A tax identification number issued by a foreign jurisdiction and the name of such jurisdiction; or

— (ii) The unique identifying number and the issuing jurisdiction from a non-expired passport issued by a foreign government to the
individual,

— (E) Description of the capacity in which the individual is authorized to act as the signing individual; and

— (F) If the signing individual is acting in that capacity as an employee, agent, or partner, the name of the
individual’'s employer, principal, or partnership.



Information to Report- Individual

Transferors
[31 CFR 1031.320(1)(1)]

— The following information for a transferor who is an individual:

« (i) Full legal name;
« (ii) Date of birth;
« (iii) Complete current residential street address; and
« (iv) Unique identifying number consisting of:
— (A) An IRS TIN; or
— (B) Where an IRS TIN has not been issued:

» (1) A tax identification number issued by a foreign jurisdiction and the name of such jurisdiction; or

» (2) The unique identifying number and the issuing jurisdiction from a non-expired passport issued by a foreign government to
the individual;



Information to Report - Entity Transferors
|31 CFR 1031.320(1)(2)]

» The following information for a transferor that is a legal entity:
* (i) Full legal name;
« (ii) Trade name or “doing business as” name, if any;

e (iii) Complete current address consisting of:

— (A) The street address that is the legal entity’s principal place of business; and

— (B) If the principal place of business is not in the United States, the street address of the primary
location in the United States where the legal entity conducts business, if any; and

* (iv) Unique identifying number, if any, consisting of:
— (A) An IRS TIN;

— (B) In the case that the legal entity has not been issued an IRS TIN, a tax identification number issued by
a foreign jurisdiction and the name of such jurisdiction; or

— (C) In the case that the legal entity has not been issued an IRS TIN or a foreign tax identification number,
an entity registration number issued by a foreign jurisdiction and the name of such jurisdiction; and



Information to Report - Trust Transferors
|31 CFR 1031.320(1)(3)]

» The following information for a transferor that is a trust:
« (i) Full legal name, such as the full title of the agreement establishing the trust;
« (ii) Date the trust instrument was executed;
e (iii) Unique identifying number, if any, consisting of:
— (A) IRS TIN; or
— (B) Where an IRS TIN has not been issued, a tax identification number issued by a foreign jurisdiction and the
name of such jurisdiction;
(iv) For each individual who is a trustee of the trust:
— (A) Full legal name;
— (B) Current residential street address; and
— (C) Unique identifying number consisting of:
* (1) An IRS TIN; or

* (2) Where an IRS TIN has not been issued:
— (i) A tax identification number issued by a foreign jurisdiction and the name of such jurisdiction; or
— (ii) The unique identifying number and the issuing jurisdiction from a non-expired passport issued by a foreign government; and



Information to Report

Trust Transferors Continued
[31 CFR 1031.320(1)(3)(V)]

» For each legal entity that is a trustee of the trust:
* (A) Full legal name;
) Trade name or “doing business as” name, if any;

(B
 (C) Complete current address consisting of:

— (1) The street address that is the legal entity’s principal place of business; and

— (2) If the principal place of business is not in the United States, the street address of the primary location
in the United States where the legal entity conducts business, if any; and

— (D) Unique identifying number, if any, consisting of:
« (1) An IRS TIN;

* (2) In the case that the legal entity has not been issued an IRS TIN, a tax identification number issued by a
foreign jurisdiction and the name of such jurisdiction; or

— (3) In the case that the legal entity has not been issued an IRS TIN or a foreign tax identification number,
an entity registration number issued by a foreign jurisdiction and the name of such jurisdiction.



Information to Report - Property
[31 CFR 1031.320(2)]

» For each residential real property that is the subject of the reportable transfer, the
reporting person shall report:

(1) The street address, if any;
* (2) The legal description, such as the section, lot, and block; and

* (3) The date of closing.




Information to Report - Payments
|31 CFR 1031.320(h)]

(1) The reporting person shall report the following information concerning each
payment, other than a payment disbursed from an escrow or trust account held by a
transferee entity or transferee trust, that is made by or on behalf of the transferee entity
or transferee trust regarding a reportable transfer:

— (i) The amount of the payment;
— (ii) The method by which the payment was made;

— (iiii) If the payment was paid from an account held at a financial institution, the name of the financial
institution and the account number; and

— (iv) The name of the payor on any wire, check, or other type of payment if the payor is not the transferee
entity or transferee trust.
* (2) The reporting person shall report the total consideration paid or to be paid by the
transferee entity or transferee trust regarding the reportable transfer, as well as the total
consideration paid by or to be paid by all transferees regarding the reportable transfer.



Information to Report
Hard money, Private, and other Slmllar
[.oans 131 CFR 1031.320()]

* The reporting person shall repor(t whether the reportable transfer involved credit
extended by a person that is not a financial institution with an obligation to maintain an
anti-money laundering program and an obligation to report suspicious transactions
under this chapter.




Filing Procedures
[31 CFR 1031.320(K)]

(1) What to file. A reportable transfer shall be reported by completing a Real Estate
Report.

* (2) Where to file. The Real Estate Report shall be filed electronically with FinCEN, as
indicated in the instructions to the report.

 (3) When to file. A reporting person is required to file a Real Estate Report by the later of
either:
— (i) the final day of the month following the month in which the date of closing occurred; or
— (ii) 30 calendar days after the date of closing.



Reasonable Reliance
[31 CFR 1031.320()]

* (1) General. Except as described in paragraph (j)(2) of this section, the reporting person
may rely upon information provided by other persons, absent knowledge of facts that
would reasonably call into question the reliability of the information provided to the
reporting person.

* (2) Certification when reporting beneficial ownership information. For purposes of
reporting information described in paragraphs (e)(1)(ii) and (e)(2)(iii) of this section, the
reporting person may rely upon information provided by the transferee or a person
representing the transferee in the reportable transfer, absent knowledge of facts that
would reasonably call into question the reliability of the information provided to the
reporting person, if the person providing the information certifies the accuracy of the
information in writing to the best of the person’s knowledge.




Recordkeeping Requirements
[31 CFR 1031.320(1)]

» A reporting person shall maintain a copy of any certification described in paragraph
())(2) of this section.

- In addition, all parties to a designation agreement described in paragraph (c)(4) of this
section shall maintain a copy of such designation agreement.



Penalties
EIRUSE532 L]

* FinCEN did not include information concerning potential penalties for noncompliance in
the final rule, on the basis that such penalties are already set forth in the provisions of

the Bank Secrecy Act providing for criminal and civil penalties for violating a BSA
requirement.

» Penalty provisions set out in 31 USC 5321

» Violations penalties are adjusted periodically for inflation as mandated by the Federal
Civil Penalties Inflation Adjustment Act.

» But also consider state penalties for not handling the NPI correctly according to state
laws and regulations



Exemptions
[31 CFR 1031.320(m)]

* (1) Confidentiality. Reporting persons, and any director, officer, employee, or agent of
such persons, and Federal, State, local, or Tribal government authorities, are exempt
from the confidentiality provision in 31 U.S.C. 5318(g)(2) that prohibits the disclosure to
any person involved in a suspicious transaction that the transaction has been reported
or any information that otherwise would reveal that the transaction has been reported.

* (2) Anti-money laundering program. A reporting person under this section is exempt
from the requirement to establish an anti-money laundering program, in accordance with
31 CFR1010.205(b)(1)(v).



Beneficial Owners
[31 CFR 1031.320(n)(1)]

« (i) Beneficial owners of transferee entities.

— (A) The beneficial owners of a transferee entity are the individuals who would be the beneficial owners of the transferee entity on the
date of closing if the transferee entity were a reporting company under 31 CFR 1010.380(d) on the date of closing.

— (B) The beneficial owners of a transferee entity that is established as a non-profit corporation or similar entity, regardless of jurisdiction
o; f(I)rmation, are limited to individuals who exercise substantial control over the entity, as defined in 31 CFR 1010.380(d)(1) on the date
of closing.
» (ii) Beneficial owners of transferee trusts. The beneficial owners of a transferee trust are the individuals who fall

into one or more of the following categories on the date of closing:

— (A) A trustee of the transferee trust.
— (B) An individual other than a trustee with the authority to dispose of transferee trust assets.

— (C) A beneficiary who is the sole permissible recipient of income and principal from the transferee trust or who has the right to demand
a distribution of, or withdraw, substantially all of the assets from the transferee trust.

— (D) A grantor or settlor who has the right to revoke the transferee trust or otherwise withdraw the assets of the transferee trust.

- §E; A beneficial owner of any legal entity that holds at least one of the positions in the transferee trust described in paragraphs
n)(1)(ii)(A) through gD) of this section, except when the legal entity meets the criteria set forth in paragraphs (n)(10)(ii)(A) through (P)
of this section. Beneficial ownership of any such legal entity is determined under 31 CFR 1010.380(d), utilizing the criteria for beneficial
owners of a reporting company.

— (F) A beneficial owner of any trust that holds at least one of the positions in the transferee trust described in paragraphs (n)(1 )ﬁii)(A)
through (D) of this section, except when the trust meets the criteria set forth in paragraphs (n)(11)(ii)(A) through (D). Beneficia
ownership of any such trust is determined under this paragraph (n)(1)(ii), utilizing the criteria for beneficial owners of a transferee trust.



Closing or settlement agent & Closing or settlement statement
[31 CFR 1031.320(n)(2) & (3)]

» Closing or settlement agent. The term “closing or settlement agent” means any person,
whether or not acting as an agent for a title agent or company, a licensed attorney, real
estate broker, or real estate salesperson, who for another and with or without a
commission, fee, or other valuable consideration and with or without the intention or
expectation of receiving a commission, fee, or other valuable consideration, directly or
indirectly, provides closing or settlement services incident to the transfer of residential
real property.

» Closing or settlement statement. The term “closing or settlement statement” means the
statement of receipts and disbursements prepared for the transferee for a transfer of
residential real property.



Signing Individual

(31 CFR 1031.320(n)(8)]

« The term “signing individual” means each individual who signed documents on behalf of
the transferee as part of the reportable transfer. However, it does not include any
individual who signed documents as part of their employment with a financial institution
that has both an obligation to maintain an anti-money laundering program and an
obligation to report suspicious transactions under this chapter.



Statutory Trust

(31 CFR 1031.320(n)(9)]

* The term “statutory trust” means any trust created or authorized under the Uniform
Statutory Trust Entity Act or as enacted by a State. For the purposes of this subpart,
statutory trusts are transferee entities.
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